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Opi nion by Gendel, Adm nistrative Tradenmark Judge:
Appl i cant seeks registration® on the Principal Register

of the mark CRI TI CALW RELESS (i n standard character form

! Serial No. 78164647, filed on Septenber 16, 2002. The
application is based on use in conmerce. Septenber 1, 2000 is
alleged in the application as the date of first use anywhere, and
April 3, 2002 is alleged as the date of first use in comrerce.



Ser. No. 78164647

for goods identified in the application (as anmended) as
“transceiver unit for renote nmonitoring systens.”?

The Trademark Exam ning Attorney has issued a final
refusal of registration on the ground that applicant’s
mark, as applied to applicant’s goods, is nerely
descriptive thereof. Trademark Act Section 2(e)(1l), 15
U S.C. 81052(e)(1). Applicant has appeal ed the final
refusal. After carefully review ng the evidence of record
and the argunents made by applicant and the Tradenmark
Exam ni ng Attorney, we reverse.

The evidence of record includes the application file,

and nunerous excerpts fromthe Nexis database submtted by

2 As originally filed, the identification of goods read “wirel ess
communi cati on system conprised of transceivers, receivers, and

integrated circuits.” In its August 12, 2003 response to the
first Ofice action, applicant requested amendnent of the goods
to “transceiver unit for renote nonitoring systens.” In his

January 16, 2004 final Ofice action, the Trademark Exam ning
Attorney did not nmention or act on the requested anendnent of the
identification of goods. However, the Ofice's electronic record
for the application identifies the goods as if the anendnent had
been accepted, and in their appeal briefs, applicant and the
Tradenmar k Exam ning Attorney have identified applicant’s goods in
their anended form i.e., “transceiver unit for renpote nonitoring
systens.” W shall do the sanme. W also note that in the
original application, applicant had submtted a disclainmer of the
termWRELESS. In his first Ofice action, the Trademark
Examining Attorney infornmed applicant that such disclainmer was
unnecessary due to the unitary nature of the mark. In its
response to the first Ofice action, applicant requested that the
application be anended to withdraw the disclainer. The Tradenark
Examining Attorney did not expressly address this requested
anendnment in his final Ofice action, but it appears that the
anendnment has been entered because no di sclainmer appears in the
O fice's current electronic record for the application.
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the Trademark Examining Attorney.® 1In his brief, the
Trademar k Examining Attorney also refers to the contents of
applicant’s website. (Trademark Examining Attorney’s brief
at unnunbered page 2.) Because this content has not been
made of record, we have given the Trademark Exam ning
Attorney’s summary of it no consideration. W note,
however, that even if the Trademark Exam ning Attorney’s
summary of the website content is correct, our analysis and
deci sion herein woul d be unchanged.

The burden of establishing that a termis nerely
descriptive is on the Trademark Exam ning Attorney. Qur
decision as to whether the Trademark Exam ning Attorney has
nmet that burden is determ ned by the follow ng principles.

A termis deened to be nerely descriptive of goods or
services, wthin the neaning of Trademark Act Section
2(e)(1), if it forthwith conveys an i medi ate i dea of an
ingredient, quality, characteristic, feature, function,
pur pose or use of the goods or services. See, e.g., Inre

Gyul ay, 820 F.2d 1216, 3 USPQ2d 1009 (Fed. Gir. 1987), and

® The Nexis excerpts are primarily fromnewswi re rel eases, to

whi ch the Board generally gives little probative value as
evidence. See In re Qous One Inc., 60 USPQd 1812, 1815 n.7
(TTAB 2001). But see In re Cell Therapeutics Inc., 67 1795 (TTAB
2003). In this case, however, applicant has not objected to the
Trademark Exami ning Attorney’s reliance on this newswre

evi dence, and indeed has discussed and relied upon it in its own
briefs. 1In these circunstances, we shall consider this evidence
and give it its appropriate probative val ue.
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In re Abcor Devel opnent Corp., 588 F.2d 811, 200 USPQ 215,
217-18 (CCPA 1978). A termneed not imedi ately convey an
i dea of each and every specific feature of the applicant’s
goods or services in order to be considered nerely
descriptive; it is enough that the term descri bes one
significant attribute, function or property of the goods or
services. See Inre HUDDL.E, 216 USPQ 358 (TTAB
1982); In re MBAssoci ates, 180 USPQ 338 (TTAB 1973).
Whether a termis nerely descriptive is determned not in
the abstract, but in relation to the goods or services for
whi ch registration is sought, the context in which it is
bei ng used on or in connection with those goods or
services, and the possible significance that the termwould
have to the average purchaser of the goods or services
because of the manner of its use. That a term may have
other neanings in different contexts is not controlling.

In re Bright-Crest, Ltd., 204 USPQ 591, 593 (TTAB 1979).
Moreover, it is settled that “[t]he question is not whether
soneone presented with only the mark coul d guess what the
goods or services are. Rather, the question is whether
sonmeone who knows what the goods or services are wll
understand the mark to convey information about them” In
re Tower Tech Inc., 64 USPQRd 1314, 1316-17 (TTAB 2002).

See also In re Patent & Trademark Services Inc., 49 USPQd
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1537 (TTAB 1998); In re Honme Buil ders Association of
Geenville, 18 USPQ2d 1313 (TTAB 1990); and In re Anerican
G eetings Corporation, 226 USPQ 365 (TTAB 1985).
Finally, the fact that applicant’s mark is two words,
CRI TI CAL and W RELESS, conpressed into one term
CRI TI CALW RELESS, does not change our anal ysis, because the
conpressed termand the two word term have the sane
meani ng. See, e.g., In re Tower Tech, Inc., 64 USPQRd 1314
(TTAB 2002) (SMARTTONER); and In re Sun M crosystens Inc.,
59 USP@2d 1084 (TTAB 2001) ( AGENTBEANS) .

The Trademark Exam ning Attorney’s argunments in
support of his nmere descriptiveness refusal are aptly
summari zed by these opening and cl osing excerpts fromhis

brief (at unnunbered pages 2 and 4):

The Applicant states that it believes the term
“criticalwrel ess” does not imedi ately convey know edge
of the qualities or characteristics of its goods, yet
fails to discuss or present any information and/or

evi dence that woul d distinguish its goods from ot her
goods that are wilreess and in fact designed
specifically for and to neet critical wrel ess needs and
standards. The wording “wireless” in fact appears on
the face of its goods. The exam ning attorney has made
of record nunerous cites fromthe Nexis database that
show use of the wording “critical wreless” as part of
nerely descriptive wording used to identify particul ar

cl asses of wireless applications such as critical
wreless, mssion critical wreless and busi ness
critical wireless. The majority of these stories show
use of these wordings to nerely describe critical

W rel ess technologies, critical wreless networks,
critical wireless services and the critical wreless
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i ndustry, including its w despread application, use and
regul ati on throughout both the public and private
sectors.

The wording “critical wireless” clearly has nmeaning in
the wireless industry for the particular wreless
applications and solutions that it designates and for

all those who use and utilize critical wreless hardware
for critical wreless applications and sol utions. The
applicant’s position that the wording “critical

wi rel ess” does not convey any know edge or information
about its goods is unsupported in |ight of w despread
wirel ess industry and rel ated-i ndustry use of the
wording “critical wreless” to identify and define a
particul ar class, classes, category and/or categories of
wi rel ess goods specifically designed to neet business
and industrial critical wreless standards and needs, as
wel | as neet governnent critical wrel ess standards.

For the reasons discussed bel ow, we are not persuaded
that the evidence of record supports the Trademark
Exam ning Attorney’ s argunment that there is a “critica
wireless” industry or a “critical wireless” class of goods
or class of purchasers, or that “critical wireless” nerely
descri bes the goods identified in the application, i.e.,
“transceiver unit for renote nonitoring systens.”

First, contrary to the Trademark Exam ning Attorney’s
argunent, the fact that the word “w rel ess” appears on
applicant’s goods does not prove that the term*“critical
wireless” is nerely descriptive of applicant’s goods, even
when that fact is considered with the other evidence of

record. Second, the Nexis evidence di scussed bel ow

(including all of the excerpts specifically relied upon by
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the Trademark Exam ning Attorney in his brief), does not
persuade us that “critical wireless” is nerely descriptive
of applicant’s goods.

As noted by the Trademark Exam ning Attorney, there
are Nexis excerpts* which use the words “mission critical
Wi rel ess” together. However, these do not prove that
“critical wireless” is nerely descriptive of applicant’s

goods. These excerpts include:

Mobi | e Conputing Corporation is a |eading provider of

m ssion critical wireless enterprise business solutions
for the transportation, logistics and field force
automation markets. (Exh. 1, p.1.);

W are extrenely pleased for the opportunity to support
the US mlitary with mssion critical wreless system
support. This new BOA provides tacit approvals for the
DoD to cost effectively acquire | eadi ng edge secure
wirel ess solutions...(Exh. 2, p.38.);

...l eads the WLAN industry with award w nning i nnovative
solutions that enable enterprises to depl oy, nmanage and
secure their mssion critical wreless networks. (Exh.
2, p.46.); and

...1s a commercial Telematics Service Provider delivering
m ssion critical wreless data services where our
wor kf orce needs themthe nost, on the road. Wbtech has
built a robust end-to-end Wrel ess Vehicle Services
System and a suite of fleet managenent services al
del i vered through hand-held PDAs or Laptops and the
WebTech... (Exh. 2, p.52.)

* The excerpts identified as “Exh. 1” were attached to the
Tradenmark Examining Attorney's first Ofice action. Those
identified as “Exh. 2” were attached to the final Ofice action.
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In each of these excerpts, the words “critica
wirel ess” nust be read in the context of the words around
them W find that the word “critical” nodifies the word
“mssion,” not the word “wireless,” and that the word
“Wreless” in these excerpts nodifies the words which
followit. The first excerpt quoted above refers to a

conpany providing “wireless enterprise business sol utions”

which are “mssion critical,” i.e., “critical” to the
m ssions of its custoners. A synonymfor “critical” in
this context would be “essential.” Likewise in the second

excerpt, the conpany is providing “w rel ess system support”
which is “critical” to the mssion at hand. |In the third
excerpt, the conpany provides services which allow their
custoners to depl oy, manage and secure their “w rel ess

networks,” which are critical to their mssion. |In the
fourth excerpt, the conpany delivers “wreless data
services” which are critical to the custoner’s m ssion.

Qur interpretation of the words “m ssion critical
wreless” is reinforced by many of the other Nexis excerpts
of record, which hyphenate “m ssion-critical,” show ng that
“critical” nodifies “mssion,” not “wireless,” and that

“Wreless” nodifies the words following it. These excerpts

i ncl ude:
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I ntermec has 20 years’ experience designing and
installing mssion-critical wreless networks for high-
traffic outdoor and industrial environnments...Public

W reless network access is becomng a “Main Street”
phenomenon. (Exh. 1, p.12.);

...our hardware-based inplenentation is the first to
easily support the mgration frompilots to
m ssion-critical wreless networks. (Exh. 2, p.7.);

...provides the foundation for building secure,
scal eabl e, and m ssion-critical wreless networks.
(Exh. 2, p.8.);

...\Wvel ength Corporation is the industry’s | eading

provi der of software solutions for the managenent of

wi rel ess LAN networks and nobil e devices and the

devel opnent of m ssion-critical wreless applications.
Over 5,000 custoners in nearly every industry use
Wavel i nk’ s wi rel ess managenent and application

devel opnent software to solve the unique chall enges

i nvol ved in depl oying, managi ng and controlling wreless
LAN networks. (Exh. 2, p.9.);

Next el expects to continue its |eadership role in
delivering mssion-critical wreless data applications
t o busi nesses and governnent custoners. (Exh. 2,
p.21.);

Cogni o, the | eading provider of intelligent hardware and
sof tware spectrum managenent sol utions that enable

m ssion-critical wireless applications... (Exh. 2,

p. 27.);

nobi | eFOUNDATI ONS i s a custoner-driven, innovative
conpany, specializing in the devel opnent of

m ssion-critical wreless applications that enable

di stributed people to work together as cohesive teans.
nobi | eFOUNDATI ONS' wirel ess solutions play key roles in
several federal governnent agencies. NASA uses

nobi | eFOUNDATI ONS' wirel ess alerting capabilities for
the nonitoring and response for a ...(Exh. 2, p.31.); and

Reef Edge i s dedicated to delivering a conplete and
secure infrastructure to support mssion-critical
w rel ess LAN deploynents... (Exh. 2, p.41.)
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Finally, we note that two of the Nexis excerpts show

even nore clearly that in the phrase “mssion critical

W rel ess, “critical” nmodifies “m ssion” and not

“Wrel ess,” because “critical” and “wrel ess” are separated

by a commm:

Azi mut h has al so announced synbol Technol ogies, a
recogni zed | eader in mssion critical, wreless
net wor ki ng sol utions, as one of several initial
custonmers. (Exh. 2, p.25.)

In a world where tinme is of the essence, and an

i ncreasi ng nunmber of tasks are m ssion-critical,

W reless email and other soon-to-cone applications wll

pave the way for a truly global nobile business

| andscape. (Exh. 2, p.35.); and

The Trademark Exam ning Attorney al so has nmade of

record nunerous Nexis excerpts to support the proposition
that, like “mssion critical wireless,” the phrase
“business critical wireless” is used in the industry and is
evidence that “critical wreless” is nerely desciptive of
applicant’s goods. These include:

Transcomm pl ¢ owns and operates the UK network for

busi ness critical wireless data solutions. The

Transcomm Network is a proven, reliable and cost-

efficient network for business to business wireless data

applications... (Exh. 1, p.5.);

...an enterprise-strength conbi nati on of applications,

services, tools, and support for conpani es depl oyi ng
busi ness critical wireless solutions. (Exh. 1, p.17.);

10
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Ai respace’s award-wi nning platformleverages a variety
of intelligent hardware and software conponents to
create business critical wireless networks. These
i nclude: ... (Exh. 2, p.19); and
What’s nore, growh in the Enterprise continued this
quarter as W-Fi standards continued to inprove and as
new t echnol ogi es were introduced to the market that ease
t he pains of deploynent, security, and day-to-day
managenent of |arge scale, business critical wreless
networks. (Exh. 2, p.24.)
As with the “mssion critical wireless” excerpts
di scussed above, we find that these “business critical
W rel ess” excerpts, when read in context, show that
“critical” nodifies “business,” and that “w rel ess”
nodi fi es what cones after it, such as “solutions,”
“networks” and “data applications.” Likew se, as was the
case wWith the “mssion-critical wireless” excerpts
di scussed above, there are excerpts in which “business” and
“critical” are hyphenated, which further show that
“critical” nodifies “business,” not “wreless.” Sone
exanpl es are:
By | ooking to the new governnent requirenents and
| everagi ng the same commercial products that neet the
nost stringent end-to-end requirenments, corporate
envi ronnents can adopt a solution today that has been
tested and validated to secure even the nost
busi ness-critical wireless networks. (Exh. 2, p.18.);
We depend on partners |ike Airespace to provide

reliable, business-critical wireless infrastructure to
support the needs of our custoners. (Exh. 2, p.34);

11
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Airespace’s industry | eadership for business-critical
wireless LANs in North Anerica will help us effectively
address the many different wirel ess requirenents we see
ener gi ng throughout Japan. (Exh. 2, p.42); and

...The event, entitled “Optimzing Wreless LANs —
Putting Your Air Space to Wrk”, exposes enterprises to

| eaders in the field of wireless networking, armng them
with all of the tools necessary to build and nanage

busi ness-critical wreless networks. (Exh. 2, p.44.)

And, as was the case above with respect to “m ssion
critical wireless,” there are excerpts which show use of a
comma between the words “critical” and “wrel ess”:

The reliability, predictability and cost effective
performance of our network continues to provide the best
solution for |eading conpanies such as Kw k-Fit Mbile
who require dependabl e, business critical, wreless data
conmuni cation. (Exh. 1, p.10.); and

To address this downturn and exploit new sal es
opportunities, the group has recently nmade a nunber of
new sal es appoi ntnments to i ncrease the focus on new
sales in business critical, wreless data markets, nost
notably within the Transport and Emergency Services
sectors. (Exh. 2, p.49.)

The Trademark Exam ning Attorney, in his brief, also
has cited specifically three other of the Nexis excerpts,
whi ch do not include references to either “mssion critical
W rel ess” or “business critical wreless” and which have
not been di scussed above. W find that these three

excerpts, as well as all of the other excerpts which are

not specifically quoted in this opinion, do not support the

12
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Trademar k Exam ning Attorney’s nere descriptiveness
refusal. These excerpts, and our findings with respect
thereto, are as foll ows.

The first excerpt is:

These sal es speak volunes for our val ue proposition:

t he perfect conbination of a highly beneficial product
at an attractive price point to address critical

Wi rel ess custoner satisfaction issues. These sales are
a direct result of network inprovenents denonstrated
during multiple-site cluster testing. Anong the many
benefits that were observed during the nonth-1ong test
period, the RF(2) reduced dropped calls for the ... (Exh.
2, p.11.)

In this excerpt, “critical” nodifies the entire phrase
“W reless custoner satisfaction issues,” not just
“Wreless.” This is apparent fromthe | ast sentence of the
excerpt, which refers to one of these “w rel ess custoner
sati sfaction issues” as the reduction of “dropped calls.”
The next excerpt cited by the Trademark Exam ni ng
Attorney is:
...As enterprises are | ooking ahead, putting W.AN
monitoring into the security budget could go a | ong way
toward solving these critical wireless security issues.
W Fi Watchdog works with any standard w rel ess LAN
(WLAN) depl oynent to detect, nonitor and secure the
| ocation of all 802.11 traffic. It identifies any type

of 802.11 device — authorized or unauthorized — as well
as rogue access points... (Exh. 2, p.12.)

13
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In this excerpt, “critical” nodifies the entire phrase

n5

“Wreless security issues,” not just “wrel ess.
The third excerpt cited by the Trademark Exam ning
Attorney is:
The LTC3421 can generate output voltages as high as
5.25V, enabling it to power voltage rails that are
comonly found in handhel d applications. Its swtching
frequency of 3MHz keeps swi tching noise out of critical
wi rel ess frequency bands and enables the utilization of
tiny | ow cost capacitors and inductors at |ess than 1nm
profile. (Exh. 2, p.16.)

In this excerpt, “critical” nodifies the entire phrase

“W reless frequency bands,” not just “wreless.”

In each of these three and in all of the other
excerpts the Trademark Exam ning Attorney has nade of
record which do not deal with “mssion critical” and
“business critical” wirel ess solutions, networks,
applications, etc., “critical” nodifies an entire phrase
which follows “wireless,” not just the term“wireless.” W
find that these excerpts do not support the proposition

that “critical wireless,” standing alone, is nerely

descriptive of applicant’s goods.

> A similar excerpt dealing with “security” (but not cited by the
Tradenmar k Exam ning Attorney) is: “Engineered to address the

i ndustry’s nost critical wireless security needs, including user
aut hentication and data encryption, the HP ProCurve 520w
supports... (Exh. 1, p.9.)

14
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We concl ude that the Trademark Exam ning Attorney has
failed to carry his burden of proving that “critical
wirel ess” or CRITICALWRELESS is nerely descriptive of any
i ndustry or of any goods, including applicant’s goods.

Decision: The refusal to register is reversed.
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